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Handbooks: The Legal Implications

January
Updates It's that time of year again, New Year, New Handbook. What is a

Handbook? Do you need one? If you do have one, is it legally compliant?
We get it; the handbook updating process can be onerous and make you
Employment Law Best want to put it on the backburner for another year. But here are some

Practices: Your HR reasons why you need to look at your handbook each year and do a legal
Playbook for Next Year review:

When the Mighty Fall:
SHRM Gets Slapped with
$11.5 Million

Discrimination Verdict Employment law is one of the most politically responsive areas of the law.
To some this may seem obvious—but maybe not so obvious when it comes
to handbook implementation. As we have seen over the last few years, with
each new administration comes a slew of statutes, regulations, or executive
orders, reflective of the political parties in office. The result is the jerked
chain effect. Don’t be jerked around-- get ahead of the compliance issues
before they happen. Some big changes recently:

The Laws Change All the Time

- The NLRB requires that employers ensure disciplinary and code of
conduct policies in handbooks are not overly broad and do not prohibit
protected concerted activity.

- Executive orders issued on Diversity, Equity, and Inclusion programs,
always good to ensure your language complies with the requirements.

- Four new states will be beginning their own Paid Family and Medical
Leave which will have notice requirements that need to be disclosed in
handbooks.

- Three new states have implemented sick leave policies this last year, all
of which have their own specific notice requirements for handbooks.

Set Expectations and Follow Up on Expectations

As workplace attorneys we repeat this all the time - You must set
expectations clearly AND follow up on those expectations. At the end of the
day, the Court doesn’t care about the difficulty of the expectation itself,
only that you communicated it and followed up on it.
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We often see this difficult employee problem: an employee who is a great
performer, hits metrics well, and is efficient, but is difficult to work with.
They may be unprofessional, rude, and even sometimes belligerent. Despite
this, companies have a hard time terminating because of the excellent
performance otherwise. At some point, turnover is so high because of this
individual that the company must terminate to keep other employees. The
belligerent employee then claims age discrimination, and you only have
records of their stellar performance in every review, with no discussion
about behavior.

This is where having a handbook with a clearly written code of conduct and
disciplinary process is incredibly helpful. You don’t have to keep individuals
who have behavioral issues. If you have a code of conduct, you can
discipline employees for those violations. Yes, your handbook should note
that behavior at work matters! Plus, it supports termination for a legitimate
business purpose and not for discrimination or retaliation.

Legal Notices

Handbooks are a crucial way of disclosing information on important laws
like FMLA, ADA, Paid Sick Leave, Paid Family and Medical Leave, WISP
requirements, Sexual Harassment, Discrimination...the list goes on.

If you don't want to bog down your handbook with legal policies, then use
them as an appendix so that employees can reference them when they need
them. There are mandatory notices for both federal law and state law; you
want to make sure you have the those notices in your handbook.

Legal Protection

While it may seem like the last thing you need is another policy, it provides
needed protection to refute discrimination, harassment, or retaliation
claims. Handbooks set the uniform standards to ensure everyone is treated
equally.

What is the first step in showing you don’t have a sexual harassment issue
in the workplace? Having a policy in your handbook with a clearly outlined
process on reporting and investigating claims. Make sure that when you are
drafting your policies, you are setting up reasonable expectations where
you can follow through. If you deviate from policy, ensure there is a
justifiable reason to do so and document it.

Need a Handbook Review? We can help!

Our Employee Handbook Review is our most popular service! We do
more than point out issues, we help draft language that complies with the
law and reflects your vision for your organization and culture you want in
your workplace! We have many options and price tiers to tailor the review
to what you need. We are here to help!


https://foleylawpractice.com/our-services/handbook-preparation-service/

Contact Us

FOLEY & FOLEY

www.foleylawpractice.com

info@foleylawpractice.com
(844) 204-0505

Do You Have Questions?

We can help! Our Employment Counsel On-Call Triage Service is a
perfect resource for employers of all sizes looking to receive guidance on
employment law and HR-related questions. We work with clients day in,
day out to help them navigate complex legal issues and implement best
practices. We receive unique questions every day through the On-Call
Service and are ready to tackle any issue where you need help!

Who We Are:

e We represent employers exclusively from coast to coast in all facets of
employment law and litigation. Our mission is solving problems and
anticipating issues so you can concentrate on your business.

e We are constantly searching for the trends and upcoming issues in the
law that will impact our clients. We want our clients to be informed and
ready. Our familiarity with the workplace and our approach sets us apart
from other law firms, making us well equipped to handle your unique needs.

e We are not like other firms: Anyone can tell you what the law states and
its limits. That is easy. We find creative solutions within those restrictions
that move your business forward. We seek to minimize your risk so you can
get back to business. Learn how we can help your business: Foley & Foley
PC attorneys specialize in Employment and Labor Law in the Public

and Private Sectors (foleylawpractice.com).

Meet Wendy Hansen

Wendy brings a broad range of employment law skills to our team. She is
the Practice Leader of the Employment Counsel On-Call Triage Service
which services thousands of clients across the country. She has experience
in handling a variety of questions and claims in employment law, including:
FMLA, ADA, FLSA, criminal background checks, medical marijuana,
wrongful termination, and harassment.

Wendy is the firm’s Organizational Restructure
and Reduction in Force Practice Leader and the
FMLA and State-Specific Leave Law subject
matter expert. She is also the lead for the
firm’s Education and Training Practice and has
hosted and conducted hundreds of webinars for
clients, covering topics and trainings for HR
personnel, supervisors and mid-level
managers; and standard employees.

For more info, check out her bio here!
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