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Restrictive Covenants: Stop Drafting Them Like
It's 2010

Non-compete agreements are having a moment—and not a good one for
employers. A wave of state legislative bans, an (ultimately failed) FTC
rulemaking effort, and courts applying heightened scrutiny to overbroad
provisions have changed the landscape significantly. If you're still relying on
the same restrictive covenant template you've had for fifteen years, you are
almost certainly leaving enforcement on the table—and exposing yourself to
litigation you won't win.

Did you know that our commitment to representing employers includes our

Fractional Corporate General Counsel services? Business law advice at a
fraction of the cost of in house with flexible arrangements.

The FTC Rule That Wasn't: Where Non-Competes Stand in 2026

In 2024, the FTC issued a sweeping rule that would have banned most non-
compete agreements nationwide. Federal courts struck it down before it took
effect. The rule is effectively dead, and the current administration has shown
no appetite to revive it. Federal law is not your problem. State law is. And the
state-level trend is unmistakably restrictive.

e California, North Dakota, Oklahoma, Minnesota, and Wyoming ban non-
competes outright for most employees. With Washington to follow in 2027.

e Most states, including Massachusetts, Illinois, Oregon, and Colorado have
enacted significant restrictions dictating when non-competes are permissible,
including restrictions based on industry, position, salary, and exempt or non-
exempt status.
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Several additional states are moving legislation through committee right
now.

This is an area where the law is changing faster than most agreement review
cycles.

Bottom line: before you ask whether your non-compete is enforceable, you
need to know which state law governs—and that isn't always the state where
you're headquartered.

Your Non-Compete Is Probably Not Enforceable—Here's Why

Even in states that permit non-competes, courts enforce them far less
frequently than employers assume. The most common reasons agreements fail:

Overbreadth. Many states require non-competes to be reasonable as to
geographic scope and time. Scope must match the legitimate business
interest you're protecting—not a boilerplate nationwide ban for an employee
who served three counties. Some states allow “blue penciling” - where courts
have discretion to modify the terms of the agreement’s restrictions and
enforce them as modified - but courts also have discretion to decide not to
blue pencil an overly broad non-compete and find it wholly unenforceable.

No legitimate business interest. Most states require protection of trade
secrets, confidential information, or substantial customer relationships the
employee developed on your time. General industry skills don't qualify.

Inadequate consideration. Handing an existing employee a non-compete
with no additional compensation is unenforceable in many states.
Connecticut, for example, requires additional consideration beyond continued
employment, such as additional compensation, promotion, or employment in
a different position.

Choice of law missteps. Selecting a favorable state (often Delaware)
doesn't help if the employee's home state applies its own more protective
law regardless. A California employee will not be held to a Texas non-
compete.

No advance notice. Several states require employees receive the
agreement before accepting the offer. Massachusetts, for example, requires
non-compete agreements to be provided with a formal employment offer, or
ten business days before employment begins, whichever is earlier. Slipping
a non-compete into onboarding paperwork on day one no longer works in
those jurisdictions.



What Actually Holds Up: Garden Leave, NDAs, and Non-
Solicitation

The trend against nhon-competes doesn't leave employers defenseless. A well-
drafted combination of alternative tools often provides more reliable protection
than a non-compete a court will refuse to enforce.

Non-Disclosure and Confidentiality Agreements

NDAs remain the most reliable tool for protecting business information. They
restrict what an employee can use or disclose—not where they can work—and
courts enforce them consistently. Define confidential information specifically,
carve out publicly available information, and avoid language that looks like an
attempt to restrict general industry knowledge.

Non-Solicitation of Customers and Employees

Non-solicitation agreements are generally more enforceable than non-
competes and survive in most jurisdictions that have moved against them
(California is the notable exception). Keep them targeted: a former account
manager shouldn't solicit the accounts they managed but shouldn't be barred
from working in the industry.

Garden Leave Clauses

Garden leave—keeping a departing employee on payroll during a transition
period in exchange for not joining a competitor—is gaining U.S. traction.
Massachusetts's non-compete statute specifically contemplates it as adequate
consideration. It costs money, but paying for the restriction is increasingly the
price of enforceability for senior roles.

Trade Secret Protections

The Defend Trade Secrets Act (DTSA) and its state counterparts give employers
powerful tools to pursue misappropriation of confidential business information.
Courts grant injunctive relief, and this is often where enforcement energy is
best spent. The prerequisite: you must have taken actual steps to protect the
information as a trade secret. Courts will not protect what you've treated
carelessly.

Trade Secrets Are Your Best Weapon (If You Protect Them)

Under the DTSA and most state statutes, a trade secret must (a) derive
independent economic value from not being generally known, and (b) be
subject to reasonable measures to maintain secrecy. Courts take the second
requirement seriously. Common failures include:

e Customer lists shared freely across the organization without access controls

e Pricing data stored on shared drives accessible to all employees



No confidentiality designations on documents, even those containing
sensitive information

Employees departing without reminders of their ongoing confidentiality
obligations

A robust trade secret protection program—combining technical controls,
contractual obligations, and employee training—is the foundation of any
restrictive covenant strategy. Without it, your agreements won't get you very
far in court.

Drafting That Works: The Anatomy of an Enforceable Agreement

If you're in a jurisdiction where non-competes remain viable, here is what
courts look for:

A clearly identified protectable interest. Trade secrets, confidential
information, or specifically identified customer relationships. Generic
references to 'goodwill' or 'business interests' won't cut it.

Reasonable duration. Six months to one year is generally defensible in
most jurisdictions. Two years is scrutinized. Anything longer is presumptively
problematic in many states.

Reasonable geographic scope. Tied to the employee's actual territory or
the employer's actual competitive market—not a boilerplate nationwide or
worldwide restriction.

Tailored to the employee's role. An executive non-compete looks different
from one for a junior salesperson. A one-size-fits-all agreement for every
employee signals to a court that you haven't thought carefully about
legitimate interests.

Adequate consideration. An offer of employment for new hires. Meaningful
independent consideration—a signing bonus, a promotion, equity—for
existing employees.

Proper notice and timing. Provided before acceptance in states that
require it. Documented delivery.

Appropriate choice of law provision. Analyzed against the employee's
likely work location, not just your home state.



Do you have questions? Contact us.

We can help! We have scalable, flexible ways to assist your business

with our Fractional Corporate General Counsel services. Our
Employment Counsel On-Call Triage Service is a perfect resource for
employers of all sizes looking to receive guidance on employment law and HR-
related questions. We work with clients day in, day out to help them navigate
complex legal issues and implement best practices.

Who We Are:

e We represent employers exclusively from coast to coast in all facets of
employment law and litigation. Our mission is solving problems and
anticipating issues so you can concentrate on your business.

e We are constantly searching for the trends and upcoming issues in the law
that will impact our clients. We want our clients to be informed and ready. Our
familiarity with the workplace and our approach sets us apart from other law
firms, making us well equipped to handle your unique needs.

e We are not like other firms: Anyone can tell you what the law states and its
limits. That is easy. We find creative solutions within those restrictions that
move your business forward. We seek to minimize your risk so you can get
back to business. Learn how we can help your business: Foley & Foley PC
attorneys specialize in Employment and Labor Law in the Public and

Private Sectors (foleylawpractice.com).

Contact Us

|
FOLEY & FOLEY

www.foleylawpractice.com
info@foleylawpractice.com
(844) 204-0505

Meet Julia Pomella-Griggs

Julia has experience on a wide range of
employment matters in the public, private, and
nonprofit sectors. Julia’s experience includes
counseling clients, drafting and analyzing policies,
managing workplace misconduct, and conducting
trainings.

For more info, check out her full bio here!
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